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Preface

The Regional Network of Civil Organizations for Migration (RNCOM) presents this report to the government members of the Regional Conference on Migration (RCM), international organizations, and other interested institutions, agencies, and individuals in the framework of the initiative for Regional Guidelines for the Protection of Migrant Human Rights in Situations of Arrest, Detention, Deportation, and Reception (“Guidelines”). This report is intended to develop a consensus among civil society organizations and governments that Guidelines would be a useful mechanism to support the dignity and integrity of a vulnerable and increasingly diverse population. 

In this spirit of cooperation, the Regional Network of Civil Organizations for Migration requests that the government members of the Regional Conference on Migration consider this report at their Sixth Annual Vice-Ministerial meeting, and take the following actions:

1. Ratify their interest and support of the initiative to develop Guidelines; and

2. Incorporate the Guidelines Initiative in the RCM Plan of Action for the year 2001 by:

· Issuing a declaration of intention by member governments to facilitate access to government information and facilities for RNCOM-sponsored research;  

· Appointing a technical committee to work in conjunction with the RNCOM to develop draft Guidelines; and 

· Supporting and participating in a joint seminar in coordination with the RNCOM to review the draft Guidelines and to assess research to be presented by the RNCOM.

I. INTRODUCTION

A. The Regional Conference on Migration and the Regional Network of Civil Organizations for Migration: Development of Dialogue

In 1996, the ten governments of Central and North America formed the Regional Conference on Migration, as the first effort to develop a multilateral mechanism for dealing with policies and practices relating to migration flows. Over the past five years, the RCM has consolidated and expanded its membership to include the Dominican Republic. Observer status has been granted to the Economic Commission for Latin America and the Caribbean (ECLAC) the Inter-American Commission on Human Rights (IACHR), International Organization for Migration (IOM), and the United Nations High Commissioner for Refugees (UNHCR). Observer states now include Argentina, Colombia, Ecuador, Jamaica, and Peru. 

Parallel to the development of the intergovernmental forum, civil society organizations concerned with the human rights of migrants and refugees formed their own regional association, the Regional Network of Civil Organizations for Migration, with members from all eleven RCM countries. The RNCOM membership includes representatives of non-governmental organizations, religious bodies, migrant organizations, academics, and other civil society sectors.  

Over the past five years, a relationship of dialogue and cooperation has developed between the RNCOM and the RCM. Government and civil society representatives meet annually at the site of the RCM Vice-Ministerial meetings and at joint seminars on selected topics during the interim periods. RNCOM representatives and government officials also meet periodically in each country of the region. 

B. The Initiative for Regional Guidelines for Human Rights Protection 

In March 2000, the RNCOM presented a proposal to develop a set of region-wide “Minimum Standards” for the protection of the human rights of migrants and refugees in situations of arrest, detention, deportation, and reception to the RCM governments at the Fifth Vice-Ministerial Meeting. The civil society initiative was met with generally favorable responses by the governments, and RNCOM extended an invitation to the governments to participate in a November 2000 seminar to further develop knowledge about the human rights situation of migrants and refugees in the region. 

The November seminar was held in Guatemala, sponsored by the Regional Network of Civil Organizations for Migration with the support of the governments of Guatemala and the United States and The John D. & Catherine T. MacArthur Foundation, The Ford Foundation, and Catholic Relief Services. Over fifty representatives of RNCOM-affiliated organizations and governments of the region attended.  Prior to the meeting, the RNCOM affiliates had compiled reports on the human rights of migrants in each RCM country, which were distributed in draft form to all participants.   

At the meeting, government and RNCOM representatives met in four topical working groups to share their knowledge on the regional situation of migrants in situations of arrest, detention, deportation, and reception. At a meeting following the seminar, the RNCOM decided the change the title of the project to “Guidelines” rather than “Minimum Standards” to better reflect the nature of the project and the diversity of existing laws within the region. The national affiliates of the RNCOM also committed to additional work on their national reports, which will be published as a monthly series in 2001 and 2002.

The information gathered through the national surveys and the topical working groups of the November seminar form the basis for this report, which also incorporates information from additional sources. The purpose of this report is to advance the shared understanding among governments and civil society organizations concerning migration procedures in the region and the vulnerability of migrant populations to human rights violations. The report examines the situation of migrants in the region in the context of international and regional treaties and conventions and describes regional practices and conditions. 

The report incorporates information on country conditions compiled by the affiliate organizations of the RNCOM and governments across the region, without whose assistance this report would not have been possible. The RNCOM decided that individual governments should not be cited in this report with respect to particular practices, as complete information on immigration enforcement practices across the region is not yet available. The RNCOM series of national reports will contain additional information on national practices. 

II. Migration Trends in the Region 

At the time of the founding of the Regional Conference on Migration, the dominant migration pattern of concern to members of the RCM was south-to-north. At that time, the Central American governments were concerned primarily with “sending country” issues including the impact on communities of migrant remittances, causes of emigration, and the welfare of their compatriots in transit and in destination countries of the North. The governments in the United States and Canada, as “receiving countries,” were concerned primarily with the impact of immigration on their labor markets and societies as a whole, border enforcement, and other issues relating to admission and procedures for expulsion. The exceptions were Mexico, a country of emigration, immigration, and transmigration, where the government and civil society groups had to deal with all aspects of the phenomenon, and Costa Rica, the primary receiving country in Central America. 

Since 1996, the picture of migration in the region has evolved, as intra-regional and extra-regional migration has grown due to the interaction of a complex set of factors including natural disasters (particularly the 1998 Hurricane Mitch and the 2001 El Salvador earthquakes), restructuring of national and regional economies, changes in labor markets, currency devaluations, the challenge of post war re-integration of former refugees and combatants, improvements in regional communications and transportation infra-structure, and the development of transnational community and family networks. 

Since the early 1990s, an increasing number of migrants have entered the region from Asia, Africa, the Middle East, South America, and Eastern Europe. Referred to as “extra-regional” migrants, many are from countries experiencing refugee like conditions of internal conflict, some are from countries with long traditions of overseas migration such as China, and others arrive in the region due to economic crises in their countries of origin. Advocates have noted that the number of Colombians in the region is increasing as internal violence escalates in that country and that the number of migrants from Ecuador also continues to increase. 

In response to the growth in unauthorized migration, the governments of the traditional receiving countries of North America began to increase enforcement at their borders and in the interior. Central American governments began to be concerned with unauthorized migration and its control, as more and more foreign nationals appeared in their countries in transit to the North or to settle in their national territory.  Various countries in the region began legislative initiatives and practices of increased control not previously seen in the region. Within the framework of the RCM, governments of the region began to discuss possible cooperation on the return of extra-regional migrants, an issue which has been a source of tension in several bilateral relationships.

Many extra-regional and intra-regional migrants merit protection as refugees. Within the region, governments and the United Nations High Commissioner for Refugees are responsible for assuring that persons seeking refuge have adequate mechanisms for the consideration of their claims. In 2000, the UNHCR issued “Benchmarks for Refugee Protection in the Puebla Process,” a study which addressed applicable national legislation and international agreements, as well as problems of access for persons at risk in the region. 

While comprehensive statistics are lacking, available information reveals that migration touches the lives of millions of people in the region. Analyses of foreigners counted in national census projects reveal that millions of people from the region have migrated in the past two decades. Key sectors of local and national economies are dependent on migrant labor. Governments are increasingly conscious of the importance of remittance income to local communities and national economies. Smuggling and trafficking of migrants generates millions of dollars while governments spend millions more on control mechanisms. Migrants and their advocates are increasingly present in bilateral and multi-lateral policy discussions. 

Clearly, the observed trends show that in the near future unauthorized migration in and through the region will continue at the same level, or even increase. This reality mandates conscientious attention by government and civil society to protect human rights and ensure the well-being of migrants and refugees. International and regional instruments can provide a framework for determining how the RCM countries should protect the human rights and dignity of these vulnerable populations, and offer insight into how this can be expressed in new laws, policies, and practices.  

III. International Law and the Protection of Human Rights 

A. Relevance of International Human Rights Law
1. Elements of International Human Rights Law

International human rights instruments, whether treaties, conventions, covenants, or declarations, establish individual rights and state obligations in order to guarantee and protect them. The international human rights protection bodies serve as an oversight mechanism to monitor state compliance with international obligations, and in some cases, to consider violations of specific obligations when national remedies have been exhausted. 

The development of international instruments has contributed to the creation of a catalogue of universal human rights that are inherent to all human beings. In addition, the doctrine and the decisions of the international bodies have delineated the minimum elements of these individual rights and established corresponding state obligations. 

Finally, depending on the acceptance of international instruments within a given national legal system, international human rights law may be invoked and applied by the national judicial system in petitions, actions, and appeals before national or local courts or administrative agencies. 

2. International Human Rights Protection Bodies 

International instruments usually stipulate the creation of bodies to oversee state compliance. In North, Central, and South America, regional instruments have been developed in processes parallel to the creation of international treaties. 

In general terms, two types of international bodies exist. There are supervisory or monitoring bodies that receive and prepare periodic reports to evaluate compliance with international instruments and formulate recommendations. Some international bodies designate special rapporteurs or representatives to consider specific situations or cases and issue reports. The rapporteur may also serve as a consultant to, or work in conjunction with, government authorities or human rights organizations. 

Other bodies have particular jurisdictional mandates. These entities review individual petitions alleging specific violations committed by a given state. They have the authority to evaluate the allegation of a violation, issue decisions that determine liability, establish compensatory damages for the victims and their families, and in some cases, order the individuals or institutions that committed the violation to pay the compensation. Usually, these entities accept jurisdiction over cases only after the complainant has exhausted all domestic remedies. 

3. Legal Force and Incorporation in National Legislation

Each national legal framework has established mechanisms for the signature and ratification of international instruments and their subsequent domestic application. 

In general, the Executive Branch directs foreign policy and, therefore, negotiates international instruments and recommends their ratification to the national legislatures. The Legislative and Judicial Branches participate in the ratification and interpretation of the international instrument. In some cases, the instrument does not enter into force until it has been ratified by a minimum number of countries.

Each country assigns different weights to international instruments within its national legal structure. In some countries, international human rights principles are considered on par with national constitutions. In others, the instruments may have the legal force of national statues. Each country determines the mechanisms for national compliance with decisions of the international bodies. Notwithstanding the differences and particularities of each national scheme, international law must be incorporated into national legislation in such a way that it establishes concrete national obligations. 

B. Universal Human Rights Protection

This section presents a general overview of international law and its application to the protection of migrants in situations of arrest, detention, deportation, and reception. The international human rights system establishes rights relevant to the protection of migrants within the diverse instruments.
 The multiplicity of international norms combined with the reluctance of some states to ratify these instruments is reflected in the absence of a cohesive system. In addition, the fact that few individual cases and reports regarding migration are presented before these international bodies explains the lack of development of international doctrine relating to migrants in the specific situations mentioned above. 

While migration is highly regulated by national legislation, international law is relatively silent in its treatment of certain groups of migrants in spite of the fact that migration involves the crossing of international borders. While international instruments contain special protection mechanisms for people who seek asylum or refugee status, those who do not seek this type of protection and who are unauthorized are confronted by a different legal situation. Considering the number of specialized bodies, there is a void in relation to unauthorized or irregular labor migrants in spite of the fact that they are part of a massive phenomenon. 

International protection mechanisms to protect people who migrate for economic reasons, due to natural disasters, who are fleeing situations of armed conflict or generalized violence or simply are in search of a better life, have not been specifically developed. This can be explained in part by the general acceptance of the universal and regional human rights systems. However, the protection of migrants who are not seeking asylum or refugee protection has been affected by political and economic interests that have impeded the development of concrete human rights instruments. One example is that the International Convention for the Protection of the Rights of All Migrant Workers and Members of Their Families has not taken effect in spite of the fact that it was passed in 1990.
 

The international human rights protection of migrants are found in international human rights treaties, resolutions, declarations, and other non-binding instruments. In addition, the decisions of the monitoring and supervisory bodies have contributed to determining the content and extent of the obligations and rights contained in the international instruments. Following is an outline of the international legal framework relevant to migrants in the situations of arrest, detention, deportation, and reception. 

1. General Human Rights Instruments

The basic human rights instruments such as the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, and the International Covenant on Economic, Social and Cultural Rights set forth a group of individual rights and liberties that the State must guarantee. 

In the context of this report, it is important to mention the following rights contained in these three documents:  right to life, right to personal integrity, personal liberty, right to equality, basic civil rights, right to due process, right to personal and family intimacy, right to movement and residence, right to seek asylum, right to nationality, freedom of thought and expression, freedom of conscience and religion, right to property, right to work, right to recreation, right to health, right to basic nutrition, and the right to education. In addition, these instruments establish special protection for the family, and in particular, protection for women (particularly in pre- and post-partum periods) as well as special protection for children. 

The content and scope of these rights are defined in the text of the instruments, such as the Decisions of the Human Rights Committee and the Concluding Observations of the Committee of Economic, Social and Cultural Rights. In addition, the regional protection bodies, such as the European Court of Human Rights, the Inter-American Commission and Court of Human Rights, and the African Commission of Human Rights, have contributed to the definition of State obligations through case opinions. 

2. Instruments Related to Groups and Specific Categories 

Following the creation of the general international instruments, treaties, conventions, and declarations relating to specific groups were developed. The purpose of these documents is to establish the rights and correlating State obligations relating to the specific condition or characteristic of the group. 

a. Refugees and Asylum Seekers

The Convention Relating to the Status of Refugees and the Protocol Relating to the Status of Refugees set forth State obligations relative to refugee law. The work of the United Nations High Commissioner for Refugees has helped guarantee effective protection for refugees by concentrating on the implementation of these instruments. In addition, the UNHCR has elaborated documents to identify State responsibilities and further protect refugee claimants. 

In addition, countries in Central and North America have subscribed to regional instruments that obligate States to guarantee refugee protection. These regional instruments include the following:  the Convention on Diplomatic Asylum, the Convention on Territorial Asylum, the Declaration of Cartagena, and the Declaration of San Jose related to Refugees and Displaced Persons. 

b. Women 

The Convention on the Elimination of All Forms of Discrimination Against Women is a specialized instrument related to discrimination on the basis of sex. The Convention and the Observations and Recommendations of the Committee of this Convention are useful in determining concrete mechanisms to guarantee the equality of women. 

c. Children

The Convention on the Rights of the Child sets forth special State obligations to protect children. The decisions of the committee created by the convention help to guarantee these obligations.

d. Migrant Workers

The International Labor Organization (ILO) passed Convention 143 in 1975 that relates to migrant rights. The Convention covers the rights of migratory workers and, specifically, protects unauthorized migrant workers. It also protects unauthorized migrant workers from the revocation of migration status on the basis of the loss of employment.
 The ILO offers mechanisms to present petitions and complaints that serve to secure state compliance. 

The International Convention on the Rights of All Migrant Workers and Members of Their Families does not differentiate between authorized and unauthorized migrants. Once this Convention enters into force, the Concluding Observations of the Committee established by the Convention will contribute to specify State obligations related to migrant workers and their families. 

Finally, it is important to mention that the United Nations Working Group of Intergovernmental Experts on the Human Rights of Migrants has played an important role in the promotion and observance of the above-mentioned instrument. Currently, the United Nations Special Rapporteur on the Human Rights of Migrants continues these advocacy efforts. 

3. Instruments Pertaining to Specific Violations

Some concrete human rights violations are subject to specific instruments, whose existence is explained by specific social, political, and economic conditions. These instruments, as well as the later development of supervisory bodies of these instruments, have contributed to the establishment of State obligations to eliminate these practices. Migrants in situations of arrest, detention, deportation, and reception may find themselves in situations contemplated by these international norms. 

a. Trafficking in Persons

The Convention for the Suppression of Traffic in Persons and of the Exploitation of the Prostitution of Others establishes procedures designed to protect the victims of these crimes. Recent efforts in the international legal arena with relation to the crimes of trafficking in persons have been oriented toward collaborative efforts to criminally process smugglers. 

The Convention Against Transnational Organized Crime, signed by more than 120 states on December 15, 2000 includes two additional protocols on smuggling and trafficking: the Protocol to Prevent, Suppress and Sanction Trafficking in Persons, Especially of Women and Children and the Protocol Against the Smuggling of Migrants by Land, Sea and Air.

If a sufficient number of States sign the Protocols, they would provide for protection to the victims of trafficking and smuggling, with a particular view on women and children.  Signatories will be encouraged to provide either temporary or permanent immigration status for trafficking victims, as well as design services to assist them.  The Convention aims to help victims of trafficking and smuggling to return to their country of origin in an orderly and safe manner, treating them humanely and respecting their human rights.

b. Racial Discrimination

The International Convention on the Elimination of All Forms of Racial Discrimination is relevant to the extent that it specifies State obligations derived from discriminatory practices based on a person’s race. The General Observations of the Committee for this Convention are useful in situations pertaining to this report. 

c. Torture

The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment establishes State obligations to guarantee personal integrity. The specific case decisions by the Committee Against Torture may be useful to determine the limits of action of State agents and the rights of tortured persons. 

d. Detention and Imprisonment

International organizations have attempted to define the limits between State authority and individual rights relative to detention conditions or imprisonment and the treatment of persons deprived of liberty. While no specific treaty or convention covers this area, international law is profuse in principles, minimum rules, and declarations that contribute standards. Many countries have adopted or expressed public approval of these instruments during international forums. As a result, although they are not legally binding, they have a certain level of legal force. 

Examples of these documents include the Standard Minimum Rules for the Treatment of Prisoners, Body of Principles for the Protection of all Persons Under Any Form of Detention or Imprisonment, the United Nations Rules for the Protection of Juveniles Deprived of the Liberty, the Code of Conduct for Law Enforcement Officials, and the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials. These instruments contribute guidelines regarding conditions for people deprived of liberty. They also refer specifically to minors deprived of liberty and establish a code of conduct for State employees responsible for the arrest, custody, and transport of detained people. 

e. Consular Protection

Finally, the Vienna Convention on Consular Relations establishes the following consular responsibilities relevant to migrant protection: the assistance of citizens upon express request, particularly in the case of death, regarding the protection of minors and persons with permanent or temporary disabilities and the assistance in obtaining legal representation. 

C. Regional Human Rights Protection 

The Inter-American system of the protection of human rights is similar to the international system in the sense that it contains general and specific instruments. In addition, the presentation of cases and their application to relatively similar political and legal realities contribute to making the Inter-American system a more tangible mechanism for human rights protection in the region. 

1. Regional Bodies 

Briefly, the system is made up of two bodies: the Commission and the Court. The Commission hears individual cases of human rights violations which can then be referred to the Court. In addition, the Inter-American Commission makes official on-site visits to countries and issues reports with specific recommendations. The Commission has Special Rapporteurs who are appointed to observe and document a particular phenomenon.
  Finally, the Court may issue advisory opinions based on particular requests by States and the Commission. 

2. Regional Instruments

The general human rights instruments of the Inter-American system include the American Declaration of the Rights and Duties of Man and the American Convention on Human Rights. The Inter-American system also has specific instruments such as the Inter-American Convention to Prevent and Punish Torture, the Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against Women (Convention of “Bélem do Pará”), the Inter-American Convention on Forced Disappearance of Persons, and the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights (“Protocol of San Salvador”). 

3. Regional Decisions

The decisions of the Inter-American Commission and the Court have contributed to establishing State obligations. However, only a few cases relative to migration issues have been presented. The Commission has heard cases regarding the repatriation of refugees
, the expulsion of foreigners
, and the protection against the torture of a person in deportation proceedings
. The Court also has issued opinions regarding consular protection for persons in criminal or administrative proceedings.
 In its regular country reports, the Commission has discussed the situation of migrant workers
 and recently issued a report on the asylum process in Canada
.   

D. The Usefulness of International Law

The international system for the protection of human rights is a tool that provides many possible opportunities for civil society organizations. The existing international instruments, both the universal and the regional systems, address the issues covered in the report. Nonetheless, the lack of consistent application of the relevant principles contained in various international instruments, together with the fact that each country has ratified different instruments, weakens the concrete obligations of States to protect the human rights of migrants in a comprehensive matter. The existence of regional Guidelines would help to specify State obligations to protect migrants in situations of arrest, detention, deportation, and reception.

IV. Regional Trends in Legislation and Policy 

In the face of the increasing volume and complexity of migration in and through the region, governments have responded through a variety of means. Some governments have reformed outdated legislation, while others have yet to do so. Some legislative reforms have led to increased opportunities for unauthorized migrants to obtain legal status, while others have had a severe negative impact on the human rights of migrants and refugees. 

Additional resources are being put into border control and anti-smuggling enforcement. At the same time, there is a growing consciousness of the need to direct resources towards the economic and social needs of migrant communities of origin. It is precisely during this transition period that governments and civil society need to be vigilant to the protection of the human rights of the most affected persons – migrants themselves. 
A. National Legislation: Opportunities and Restrictions Increase 

1. Regulation of Legal Migration

All of the countries in the region have legislation which regulates migration although the laws vary in their focus and complexity. Legislative regulation of migration generally includes mechanisms for foreign nationals to obtain legal resident status, generally through a family relationship with a citizen or lawful resident. Some national legal regimes also include mechanisms for obtaining lawful residence based on employment. However, such schemes generally favor professional and technical workers with few means for lower skilled workers to obtain legal status. Recently, discussions in the region between government and civil society have focused on the formulation of new temporary worker programs to allow low- skilled workers the means to migrate legally for fixed periods. 

2. Programs for Regularization of Unauthorized Migrants 

Hundreds of thousands of regional migrants live for extended periods in countries in which they have no legal status and no means to have their status regularized. However, some governments have periodically enacted broad “amnesty” or “legalization” programs following campaigns by civil society organizations. Governments of sending countries have also pressed this issue through diplomatic channels with the governments of countries where their compatriots reside. 

Special laws or programs to legalize migration status have been effective ways to integrate unauthorized migrants with long-term residency into the local economy and society.  Under a 1986 law, the U.S. government legalized more than two million unauthorized migrants, most from countries of the region. More recently the U.S. government permitted thousands of Nicaraguans to become lawful permanent residents and granted thousands more Salvadorans and Guatemalans the right to apply for residency. Similarly, an amnesty program in Costa Rica legalized over 180,000 migrants already residing in the country, most of them Nicaraguans. Panama had offered a similar program for Colombian residents in 1994. In 1999, Belize offered permanent resident status to undocumented immigrants and thousands applied. In 2000, Mexico established a program that documented over 6,500 unauthorized migrants already residing in the country. Finally, the legal framework of some countries allows for the legalization of status on humanitarian grounds. 

The most successful amnesty or legalization programs offer permanent residence with work authorization as opposed to short-term renewable status that may restrict a migrant’s activities. Programs with onerous documentation requirements have generally had more limited success. Current discussions on new temporary worker programs also have included the concept of eventual permanent status for participants. 

3. Enforcement Against Unauthorized Migration

In most countries of the region, administrative procedures resulting in expulsion have been the primary mechanism for the control of unauthorized migration. However, in the last decade, more governments have resorted to criminal laws as a means to address unauthorized migration. In certain countries, recent legislative initiatives have imposed criminal sanctions on: unauthorized entries, entries subsequent to administrative deportation, and the use of false documents. Other initiatives have mandated increased border enforcement. Certain governments also have criminalized the offer of employment or provision of assistance to unauthorized migrants. 

a. Criminalization of Unauthorized Entry 

In many countries, illegal entry now may be penalized with fines or imprisonment. Sanctionable conduct may include crossing the border away from designated ports of entry or attempted entry with falsified or stolen documents. The enforcement of laws penalizing unauthorized entry has been characterized as a deterrence mechanism. However, the efficacy of these measures in persuading migrants not to enter without proper authorization is doubtful.

It is clear that the criminalization of entry can have dramatic consequences for individuals and families. Migrants whose only crime may be crossing a border in search of the means of family survival can be incarcerated for lengthy periods and subsequently deported to their country of origin traumatized by the experience. Incarceration can also result in lengthy separations of children from their parents. In an attempt to assist the detained person, a migrant’s family may become indebted through the payment of lawyers’ fees or attempted bribes, the costs of long distance telephone calls, and the provision of money for food and personal hygiene items for the detainee, and – in some cases – for the expenses of deportation. Furthermore, for persons fleeing persecution, prolonged detention can exacerbate the traumas that motivated them to flee their countries. 

b. Criminal Prosecution for the Use of Fraudulent or Stolen Documents

In many countries, the use of stolen, borrowed, or fraudulent identity documents for immigration or employment purposes is sanctioned in the criminal codes, with a range of potential fines and the possibility of imprisonment. Authorities have increased the number of prosecutions for such crimes. In countries with penalties for employment of unauthorized migrants, the use of fraudulent documentation and consequent sanctions against migrant workers and their employers have increased as well. 

c. Increases in Border Enforcement

Enforcement activities along the borders in the region began to increase in the 1990s. Across the region, governments have increased funding for border enforcement, and budgets continue to expand. However, it is questionable as to whether these efforts have reduced unauthorized migration, or merely forced migrants and smugglers to find new routes. 

Social scientists have documented that while illegal entries decrease in one area of a given border due to the implementation for new security measures, they rise in other sectors of the same border. The practice of “sealing” traditional crossing areas drives people to more dangerous zones including deserts, rivers, mountain ranges, jungle, railroad lines, and oceans. As a result, the number of deaths due to drowning, dehydration, and hypothermia continues to rise each year. Many of the dead are never found or identified.

Many researchers also note that increased criminal sanctions and border enforcement tend to disrupt the traditional “circularity” of unauthorized migration. Once having successfully crossed a border, an unauthorized migrant is likely to stay in the destination country for a longer period, rather than risk returning home and having to cross the border again. Some commentators assert that increased border enforcement thereby results in a net increase in the settled unauthorized population in destination countries.

B. The Increase of Smuggling and the Trafficking in Persons

The region has experienced the phenomenon of migrant smuggling for many years. Smuggling involves illegally facilitating transportation to a foreign country for people who are willing to pay a fee for the service. As enforcement mechanisms have substantially increased, particularly along borders, more and more migrants – including refugees and asylum seekers – have had to resort to paying smugglers a substantial fee to be ferried across to safety. 

Trafficking, while more heinous and reprehensible, is less apparent in the region.  Defined by governments as a criminal act, trafficking involves the forced recruitment and sometimes kidnapping of persons into prostitution, domestic servitude, and other forms of labor akin to slavery. 

Countries in the region have increased their efforts targeting smugglers and traffickers. However, few have established mechanisms to adequately protect migrants. Countries do sanction the criminal elements and gangs who victimize migrants in this multi-billion dollar international enterprise. For example, some legal systems allow for the detention of potential witnesses to trafficking incidents, violating the right to due process, and placing the victim in a double jeopardy situation. Very few countries offer any reparations or benefits to victims of smuggling and trafficking and, rather, treat the persons as deportable migrants. Recently, however, new programs that offer limited immigration benefits to some victims of trafficking have been enacted in some countries and are in the process of implementation in others.

The UNHCR notes that although refugees are more likely to be smuggled than trafficked, refugees also may fall into the hands of traffickers. In some cases, it is the persecution involved in the process of trafficking itself that might provide grounds for asylum. Regional analysts and advocates note a marked increase in the participation by criminal trafficking enterprises in the movement of labor migrants, with large-scale trafficking for employment schemes coming to public notice with greater frequency. 

Interdiction programs reinforce the barriers that persecuted persons have to overcome to reach asylum, and smugglers and traffickers are sometimes the only options left for desperate people trying to flee and save their lives. The interdiction of migrants in international waters may have the undesired effect of fueling the demand for smugglers and traffickers of people. 

New developments in the region include the increased cooperation between countries to stop the flow of migrants through bi-lateral and or multilateral arrangements which would bypass normal adjudicatory procedures in the reception country. In this regard, operational agreements and multilateral programs often target extra-regional migrants who may merit protection under international refugee and humanitarian law due to the circumstances which motivated their flight.

A recent development are the Protocols Against the Smuggling and Trafficking of Migrants by Land, Sea and Air and to Prevent, Suppress and Punish the Trafficking in Persons, Supplementing the United Nations Convention Against Transnational Organized Crime. These Protocols, although optional to countries subscribing to the Convention, are designed to punish traffickers, protect trafficking victims, and prevent trafficking. UNHCR and civil society organizations, in particular human rights organizations, worked to include language in the protocol to protect refugees and asylum seekers caught up in the net of anti-trafficking measures.

C. Refugee Protection Concerns Advocates

All the governments of the region are signatories the 1951 United Nations Convention Relating to the Status of Refugees, or the 1967 Protocol. However, refugee protection regimes vary across the region, in some countries functioning solely on an ad hoc basis, in others subject to the priority given by officials to control mechanisms. 

A number of regional governments have highly developed asylum and refugee adjudication mechanisms, including the right to independent judicial review of applications. In addition, the United Nations High Commissioner for Refugees continues to determine eligibility in several countries in the region and to offer technical assistance to governments to draft or implement existing legislation. In some countries, the narrow interpretation of the Refugee Convention definition denies protection to people at risk of persecution.

Some national legislation is exemplary with respect to certain aspects of asylum and refugee claims processing. Other national legislation lacks adequate procedural safeguards for asylum or refugee status applicants, such as guarantees to legal representation, adequate interpretation services, trained and independent decision-makers, adequate time after entry for the registration of claims, and the right to judicial review of administrative decisions on claims.  Detained claimants are particularly handicapped in their effort to present their cases. 

In some countries, advocates are concerned that applicants for refugee status are being turned away at the borders or returned to their countries of origin without proper refugee screening by trained personnel, in violation of the Convention obligation of non-refoulment. An additional concern is the practice of intercepting migrants in international waters and, without proper screening, diverting them to third countries or returning them to their country of origin. The excellent study by the UNHCR, issued in 2000 under the title “Benchmarks for Refugee Protection in the Puebla Process,” provides substantial information regarding national and regional protection practices. 

V. Regional Profile: Human rights at risk in situations of Arrest, Detention, Deportation, and Reception

In anticipation of the November 2000 Seminar on Minimum Standards for Human Rights Protection of Migrants, the Regional Network of Civil Organizations for Migration divided the topic into the four stages of a typical process: arrest, detention, deportation, and reception. At the seminar, participants were divided into working groups according to each of the four stages. Government and civil society representatives together grappled with problems of definition and began to assemble a regional diagnosis of the potential for human rights violations in each stage of the process.  
A. Definitions and Terminology
Participants in each working group agreed on uniform terms to designate each stage of the process studied, while acknowledging the tremendous diversity of legal and vernacular terms used to describe migration procedures among the eleven RCM countries. For the purpose of developing a regional-level diagnosis, the following common set of terms was adopted by seminar participants, as follows.

1. Arrest  

Arrest refers to the initial encounter of a migrant with law enforcement, migration, or other authority, which may occur by chance or after the issuance of an order for the migrant to appear. Following the initial encounter, the migrant is released or detained. The preferred term in Spanish agreed to by seminar participants is interception (intercepción). Other terms used within the region include: arrest (arresto), localization (localización), apprehension (aseguramiento), inspection (inspección), and verification (verificación). Participants agreed that the term interdiction (interdicción) applied to the interception of migrants in international waters. 
2. Detention

Detention refers to the confinement of a migrant in a government or government-contracted detention facility.  Terms used for this situation include: deprivation of liberty (privación de la libertad), confinement (aseguramiento), and detention (detención). 
3. Deportation

Deportation refers to the procedures involving the removal or expulsion of a foreigner, which generally include a determination by a legal authority of the person’s nationality and right to legal status or refuge in the host country. This category includes expulsion at or near a border or port of entry as well as removal from within national territory. Such procedures may include the imposition of a prohibition on future entries. Other terms used to describe this situation include removal (remoción), voluntary departure (salida voluntaria), rejection (rechazo), expulsion (expulsión), repatriation, (repatriación), and return (devolución, retorno). 

4. Reception

Reception refers to a process through which a government receives a migrant who has been deported or expelled from another country. Reception processes may take place in an airport or at a land border. The term used in Spanish is recepción.

B. Arrest

1. General Overview 

The number of unauthorized migrants detained each year within the region is difficult to estimate, due to the fact that existing databases are inadequate and incomplete. It is understood that the number of migrants arrested each year is very high, as available data on arrests at the U.S.-Mexico border reveal totals over 1.6 million apprehensions per year. However, arrest statistics represent the number of arrests and not the number of individuals arrested because many are apprehended more than once. 

Some governments do not maintain central record-keeping on the apprehension of foreigners, due to the dispersion of authority among several agencies (police, military, migration police, et al.). Some governments use summary procedures at their borders or in interdiction in international waters in which permanent records of arrests are not made or kept. In some situations migrants are questioned and expelled immediately into neighboring territory. 

At the November seminar, the Arrest Working Group noted the need for further investigation and research concerning exclusion or refusal at ports of entry, a key concern about which insufficient information is available.

2. Authority to Arrest and the Right to Information 

Many governments have specialized migration agencies which include corps of agents authorized to arrest foreigners for suspected immigration law violations. In some countries, several government agencies may be authorized to arrest suspected unauthorized migrants, including customs officials, national or local police, and military officials. In other countries, officials undertake these activities in the absence of explicit legal authority. Many agents with explicit or de facto authority to arrest migrants have not been trained in human rights or immigration law. In some instances, personnel from private sector companies, such as passenger carriers, have been required to participate in interrogation of foreigners. The resulting situation is a confusion of authority, the potential for error, and the possibility of extortion of migrants by persons who appear to have legal authority over them. 

In the many countries of the region, arrested migrants are not informed of their rights to legal representation or to communicate with consular officers or family members. The situation of persons intercepted at ports of entry is particularly delicate, as the consequences of summary procedures can be severe, while the right of access to consular authorities or legal representation is not established. 

Participants in the Arrest Working Group urged that, wherever possible, arrests should be carried out by migration authorities. Furthermore, arresting authorities should:  

· Identify themselves by name and authority; 

· Explain why the person is being detained for questioning; and

· Explain what procedures the person will be subjected to following the initial encounter. 

3. Criteria for Arrest 

In some countries, immigration authorities receive training on criteria for decisions regarding questioning and arrest of suspected irregular migrants. In many countries in the region, no legal authority has established defined criteria. In many situations authorities utilize race, ethnic factors, clothing, language, accent, and even body odors to decide whether or not to intercept a potential unauthorized migrant. The use of highly subjective criteria can lead to discrimination and extortion, and on some occasions has resulted in the unlawful arrest of citizens. Such practices may violate constitutional guarantees against discrimination.

The seminar Working Group recommended that migration authorities and cooperating officials:

· Define criteria required to arrest (“intercept”) a person, with respect to the decision to stop and question and the decision to detain;

· Identify persons with special needs, including children, pregnant women, disabled persons, elderly, or people suffering from illness, as soon as possible during any encounter with officials;

· Apply a presumption of “good faith” to migrants’ self-identification; and

· Encourage communication with respect to issues such as whether the migrant is accompanied by family members or has suffered a violation of his or her rights or any other abuse.

C. Detention

1. General Overview

In the all the RCM countries, migrants are detained in a variety of facilities, including immigration detention centers, migration offices, hotels, stadiums, municipal and county jails, and state and federal prisons. In the latter, migrants may be detained together with criminal suspects or convicts. Specialized immigration detention centers exist in only five of the RCM countries. Many of these facilities do not comply with international norms; they are overcrowded and lack resources to provide essential services for the detained. Access to legal representation is impeded by the fact that many detention centers are located in remote areas, hours from the nearest assistance organization.

The Detention Working Group at the November seminar reviewed the situation of migrants who have been placed in custody by migration authorities following an initial encounter. The Working Group decided that this topic included several sub-topics, including: criteria for detention, alternatives to detention, length of detention, and all conditions of custody, including the physical conditions of detention centers, as well as access to family, attorneys, consular officials, legal information, medical care, etc. 

The seminar Detention Working Group reviewed the United Nations Standard Minimum Rules for the Treatment of Prisoners. In the next stage of this initiative, the RNCOM will utilize a number of international standards to develop a monitoring protocol for detention conditions in the region.  Those standards include: the United Nations High Commissioner for Human Rights’ “Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment,” the Conclusions of the Executive Committee of the United Nations High Commissioner for Refugees on the Detention of Refugees and Asylum-Seekers, and the UNHCR’s “Guidelines on Detention of Asylum-Seekers,”  “Guidelines on the Protection of Refugee Women,” and “Guidelines on Refugee Children.” The standards include norms for due process and complaint mechanisms; physical conditions and basic needs; physical and mental health; communication with the outside world; programs for the detained including work, educational, religious; personnel; and inspection systems. 

2. The Decision to Detain and Alternatives to Detention

a. Criteria for Detention

In many countries, migrants are not informed of the legal basis for their detention or whether, how, and when they may be eligible for release. The Arrest Working Group recommended that all detention decisions shall be based on clear and uniform criteria, in accord with applicable national laws and regulations. 

b. Presumptions Against Detention

Conscious of precedents in international human rights instruments, the Arrest Working Group addressed the situation of particular populations for whom detention is particularly unsuitable. The Working Group recommended that children should not be detained. However, where authorities determine that a child shall be detained, the child must be confined with his or her relatives with whom he or she was traveling. If unaccompanied by relatives, a child shall be housed in a facility appropriate for children and not detained with unrelated adults.

The Working Group also recommended that refugees and asylum seekers should not be detained. In any such situation, authorities must ensure that they are detained for the shortest possible period of time and according to UNHCR interpretations, guidance and relevant Executive Committee Conclusions derived from the 1951 Convention Relating to the Status of Refugees.

c. Alternatives to Detention

In some countries, detainees may be released on payment of bond, or may be released under the responsibility of family members, religious and non-governmental organizations, or international organizations. Such conditional release is provided while the migrant submits an application for legal status (residence or refugee or asylum status) or while the determination of deportability is pending. 

Conditional release is particularly important for migrants who have been injured, refugee claimants, victims of domestic or sexual violence, or migrants who have spouses or children who are citizens of the country in which they are detained.  

However, authority to grant conditional release is generally exercised without adequate guidelines and is left to the discretion of low-level officials. Burdensome financial or legal requirements for individuals or organizations who wish to serve as migrants’ guarantors also limit the availability of conditional release.

d. Length of Detention

Throughout the region, migrants complain that they are not informed of the probable or potential length of their detention, whether waiting a status determination or deportation. It is often difficult for authorities themselves to determine release dates for migrants who await an administrative or judicial decision on their status. 

Deportable migrants can be subjected to indefinite and lengthy detention for several reasons. In some instances, no consular authority is available to verify the citizenship of migrants who lack identity documents. In other cases, the country of origin refuses to accept a deportable migrant on the grounds that the individual is not their national. In other instances, there are simply no resources available to pay for the migrant’s transportation to his or her country of origin. 

In some countries in the region, such “non-deportable” migrants may be released from detention if the deportation has not occurred within three to six months of detention. However, in other cases, migrants are detained indefinitely. Some indefinite detainees have been imprisoned for years, a situation which violates fundamental human rights guarantees. 

At the November seminar, the Detention Working Group recommended that persons shall not be detained for an indefinite or unduly prolonged period of time. Conditions of and necessity for detention shall be reviewed by competent authorities at regular intervals based on legal standards. 

3. Conditions in Detention Facilities

The Detention Working Group urged that the conditions for detained migrants be assessed under relevant international and regional instruments and national legislation. The development of Guidelines taken from such standards will assure that detention centers have safe, secure, and sanitary conditions which comport with basic human needs and human rights of detainees. Certain specific aspects of detention are discussed below.

a. Conditions Specifically Related to the Detention of Migrants

i. Training of Personnel

Migrants and civil society organizations have frequently expressed concern that personnel working in immigration detention centers receive inadequate training in human rights principles and migrant rights. The situation is of greater concern in jails, prisons, and other penal facilities where migrants are detained, as personnel of those facilities are trained to work with a criminal population and treat detained migrants accordingly. 

ii. Rules and Discipline of Migrants 

Some detained migrants have reported that they have been subjected to extortion or discipline in detention centers for alleged violations of rules governing detainee conduct. Many detention centers have no written rules, leaving detainees vulnerable to arbitrary treatment by officials. Written rules, where they exist, are rarely explained to detainees. 

iii. Separation of Minors and Women

In some facilities, women are detained in the same space with men, which can lead to sexual harassment and assaults. Minor children are often separated from their parents. In a few instances, minors have been detained with unrelated adults. Only one government has a detention center with a special area for families. 

iv. Translators/Interpreters

There is a lack of access to competent, neutral, and gender sensitive translators and interpreters throughout the region, particularly for indigenous migrants and extra-regional migrants. This is particularly true when female detainees, who may have suffered physical abuse in the process of migration or in their country of origin, are assigned male interpreters. 

The lack of interpretation may subject migrants to prolonged detention, due to mistakes of identity, the inability to articulate a refugee claim, or inadequate evidence of migration status. Migrants may be deported or released without fully understanding their situation. 

Lack of competent, neutral translators poses particular risks to refugee or asylum applicants. Consular officials may be requested to serve as interpreters, a practice which may put refugees at risk. The use of detainees as interpreters can inhibit a refugee from properly stating his or her claim. Qualified refugees may be deported because inadequate or inappropriate translation impeded the presentation of their claims.

v. Religious Practices and Disabled, Elderly, or Chronically Ill Detainees

Few detention facilities in the region have accommodations for some dietary needs or religious practices. Few detention facilities can accommodate special needs of particular populations, such as the elderly, disabled, or chronically ill detainees.

b. Physical Conditions

Reports from across the region indicate widespread problems regarding the physical conditions of facilities used for the detention of migrants. 
 i. Food and Water

An undetermined number of jails, prisons, and detention centers in the region lack resources to provide adequate meals and/or safe drinking water to migration detainees. In some situations, migrants pay for their food and water. In other situations, food and water is supplied on an ad hoc basis by local civil society organizations. Unsafe water and inadequate food can lead to serious illnesses among detainees. 

ii. Bedding and Ventilation

Many migrant detention facilities lack adequate bedding. Migrants may be forced to sleep on concrete floors or on other makeshift beds. Other detention facilities lack adequate ventilation or heating. 
iii. Healthcare

Access to healthcare in detention facilities is inconsistent. Most centers offer medical care for emergency situations, but many lack resources to provide routine or preventative medical care. Migrants have reported instances in which requests for health care were denied by detention authorities, on the grounds that the requests were frivolous or intended to disrupt the facility.  

iv. Education and Work

Long-term detainees should have the right to dignified work and basic education. Institutional programs for education and work in migrant detention facilities were reported in only two countries. 

c. Issues of Access and Information 

i. Detainee Registration Lists 

In many countries of the region, detainee registration lists are not centralized, making it difficult for family members, consular officials, or assistance organizations to locate detainees. In certain cases, access to detainee lists is refused to assistance organizations. Detainees should be able to authorize the release of their names to assistance organizations and family members.

ii. Visitation Rights

In many countries, the right of migrant detainees to receive visits from family members, representatives of NGOs or religious organizations, attorneys, or other concerned parties is not established. 

iii. Consular Access

Access by detainees to consular authorities from their country of origin is very difficult outside of major urban centers. Lack of sufficient personnel and resources for protection activities, lack of communications and transportation infrastructure, and the isolation of detention centers in remote areas are contributing factors. Migration authorities and other law enforcement personnel responsible for migrant detention often fail to comply with the consular notification provisions of the Vienna Convention on Consular Protection, and in some cases, actually discourage or block detainees from communicating with consular representatives. 

iv. Telephone Communication 

Access to telephones in detention centers varies throughout the region and even within countries. In some centers detainees have access to a telephone, but overcrowding, lack of access to important telephone numbers, and restrictions on collect calls or payment block detainee use of telephones.

v. Provision of Space for Interviews

Migrant advocates report general respect for confidential interviews between detainees and lawyers and family members on the part of detention facility managers, with certain notable exceptions. Most governments of the region report that migrant detention centers provided adequate spaces for confidential interviews with attorneys and non-governmental organizations. In some instances, meeting space is inadequate and does not afford privacy to detainees and their visitors. 

d. Complaint Mechanisms

Human rights advocates across the region have documented many cases of abuse of migrants in detention centers. Documented cases include physical abuse and, in some cases, sexual assaults against women and children. Many governments in the region have agencies or ombudsmen mandated to address complaints of individuals whose human rights have been violated by government action or inaction. However, due to factors which include limited resources and the lack of trained or sensitive personnel, attention to the human rights of migrant populations is often marginal to the priorities of these entities. Even in situations in which a governmental agency is mandated to address potential human rights violations against detained migrants, problems of access – as discussed above – limit the ability of migrants to lodge complaints.  

D. Deportation

1. General Overview

At the November seminar, the Deportation Working Group determined that its responsibility involved all procedures regarding the removal or expulsion of a foreigner. Two types of situations come within the mandate of this Working Group:  

· The denial or refusal of entry or exclusion of a foreigner at a border or port of entry (including an international airport), which may result in the foreigner being turned back into the neighboring country or to his or her port of embarkation, or the return of the foreigner to his or her country of origin; and

· The removal of a foreigner after he or she has crossed a border or from the interior of a country, with or without a legal sanction to bar his or her future return to that same country.

In addition to the above, the Deportation Working Group identified the following issues for further study with respect to practices in the region: “massive” or collective deportations; interdiction in international waters; protection for families separated by deportation; procedures for documentation and identification of children born in detention centers; deportation of migrants to third countries; and evaluation of due process norms throughout the region in accord with international standards. 

2. Conditions and Concerns at Borders and Ports of Entry

The Deportation Working Group identified the following problems for migrants subject to determinations of inadmissibility at the border or port of entry. These problems are particularly serious as under most national legal regimes, a foreigner arriving at a port of entry is considered to have few – if any – rights. The Deportation Working Group urged that governments establish mechanisms for data collection regarding practices at ports of entry; such data shall be made available to the public and allow monitoring of procedures at ports of entry by consular authorities and representatives of qualified civil society and humanitarian organizations. 

The following are principal problems reported for foreigners detained at ports of entry.

a. Access to Information  

Many migration authorities fail to provide foreigners stopped for questioning or detained at ports of entry with full and accurate information regarding applicable law or available procedures to determine admissibility. The Working Group expressed a particular concern regarding the apparent lack of information in many ports of entry regarding the right to apply for political asylum or refugee status; and 

b. Access to Consular Authorities and Legal Representation

Under most national legal regimes, the right to legal counsel or consular access of foreign nationals detained for questioning at ports of entry is unclear, not firmly established, or denied. 

i. Consular Access 

Governments, in their consular capacity, have complained about the lack of access to their detained nationals. 

ii. Legal Representation 

In many countries, lawyers and organizations which monitor asylum and refugee procedures and other human rights concerns have protested the difficulty of communicating with detained foreigners, even in those situations in which the attorney or other representative has prior information regarding the arrival and location of the foreigner in question.

c. Obstacles to Effective Monitoring of Refugee Protections 

The generalized refusal to allow access to detained foreigners, or to information regarding the identity and nationality of foreigners expelled, makes it difficult for independent monitors to ascertain whether migration officials are complying with the 1951 Convention mandate against non-refoulment. The Deportation Working Group proposed that the migration authorities should develop procedures for the determination of whether a foreigner subject to expulsion might qualify for refugee or asylum status, including but not limited to questionnaires and interviews.

3. Deportations from Within National Borders

In many countries in the region, a foreigner is simply informed that he or she will be deported for failing to prove authorized immigration status. In some cases, detainees are informed that they have a right to legal counsel, but find that free legal representation is non-existent, that available lawyers charge exorbitant fees, and that some are involved in corruption schemes with government personnel. Many foreigners are not given a hearing or informed of available appeal rights or other legal remedies. In some countries detained migrants are not allowed access to their files or given copies of their declarations or orders. 

The Deportation Working Group found that procedures for the deportation of foreigners from the interior of many countries lack due process guarantees. Prior to the forcible removal of a foreigner from a nation’s territory, there must be a fair determination of his or her claim to remain, based on national or international law or claims. Foreigners subject to deportation procedures must be informed of the existence of their procedural and substantive rights in a language and form which they can understand. The rights listed by the Deportation Working Group were not intended to limit any more substantial protections contained in national legislation or regulations or in regional or international instruments. 

a. Due Process Guarantees

During the deportation process, a foreigner has the right to due process, a concept that includes the following fundamental elements:

· A public, fair hearing before an independent and impartial tribunal (administrative or judicial);

· Complete and accurate translations into his or her language of all proceedings, documents, and other material relevant to his or her case;

· Access to accurate information about procedures to be applied and to have access to legal materials, including statutes, regulations, and other provisions applicable to immigration law and procedures;

· A meaningful opportunity to review the evidence presented against him or her;

· A meaningful opportunity to present legal arguments, witnesses, and other evidence in support of his or her case;

· Representation by an attorney, and in the case of indigent foreigners, to have the right to appointed counsel;  

· Exercise, at the foreigner’s choice, the right to contact consular authorities;

· Receive a decision in his or her case within a reasonable time period; and

· Appeal any unfavorable decision to an impartial forum for review.

b. Collective Deportations

The Deportation Working Group criticized the use of collective deportations, in that individual rights or claims were more vulnerable to improper denial in such situations. However, it was agreed within the Working Group that there are problems of definition. More information needs to be obtained to understand what should be considered as collective or mass deportation and to determine whether this is a common practice in the region.
4. Conditions of Deportation

The following practices with respect to deportation were mentioned in national reports submitted at the November seminar.

· Payment for transportation: In several countries in the region, deportees are requested to pay for their ticket home. This practice may lead to corruption.

· Deportation to a third country: In some instances, deportable migrants are sent to countries which are not their country of origin. There is a need for additional information regarding this practice in the region.

Following a determination that a foreigner is to be deported, there remain concerns regarding the conditions of transportation to the country of origin. In their deliberations, the Deportation Working Group made the following recommendations:

· No undue delay: Deportations should be facilitated as soon as feasibly possible; migrants (and, where relevant, consular authorities) should be informed of any reasons for delay;

· Appropriate grouping by age, gender, and family relationships: People should be separated by age and gender, with the exception of family groups which should be kept together;

· Sanitation: Health and cleanliness of facilities should be guaranteed; 

· Personal possessions: Migrants’ personal effects, and any salary due from employment, should be given to them prior to deportation;

· Food and water: Food and drinking water should be provided at regular intervals; and

· Security measures: Handcuffs, chains, or other physical restraints should not be used; force should only be used rarely and in strict compliance with international standards. 
E. Reception

1. General Overview

At the November seminar, the Reception Working Group noted that as deportations in the region have increased, governments and civil society have been required to identify mechanisms to assist returnees. The Working Group defined reception as the process through which a country or government receives a migrant who has been deported or expelled – even when the receiving country is not the country of origin. Reception generally takes place in airports or at a border. 

Reception is closely connected with the procedural stages which precede it, as well as those subsequent to the moment of return – integration, reinsertion, and assimilation in the society of origin. Migration has been stigmatized in some countries of the region, resulting in the treatment of returned migrants as criminals, thus complicating their reinsertion. In one country, returned migrants are fined for having entered another country without proper documentation. This practice violates international and regional instruments. It is necessary to coordinate the efforts of consulates, receiving governments, and civil society organizations to ensure that returned migrants receive fair and humane treatment.

Programs to receive migrants exist in the international airports of three countries in the region. The purpose of these programs is to offer information and limited financial assistance to migrants deported by plane. These programs also serve as a mechanism to obtain information from deportees regarding detention and deportation conditions abroad. 

2. Lack of Coordinated Reception Programs 

With a few exceptions, there is a general lack of organized programs for the reception or re-integration of migrants into their country of origin. As noted by the Reception Working Group, there is no defined process for reception in many countries and a general scarcity of resources dedicated to relevant administration or training. In some cases, neither diplomatic nor consular representatives in the deporting country nor migration officials in the country of origin are notified of deportations or expulsions. In some extreme cases, expelling migration authorities have released deported migrants at unattended ports of entry without any notification to receiving country authorities. Expelling and receiving governments need to discuss the coordination of information and other aspects of the process of reception, in order to avoid leaving procedures entirely to the discretion of local migration authorities. 

3. Certain Populations Require Special Programs

Some returning migrants require special consideration, as their particular circumstances make their return more problematic for them as individuals and for the receiving society. The Reception Working Group noted that it is particularly important to create mechanisms to coordinate the reception of minors, in accordance with accepted child welfare principles.

Other returning migrants with special circumstances include:

· Ex-convicts who are often deported directly from prison;

· Migrants who have had a prolonged absences from the country of origin and may have no family or community ties or, in some cases, have lost their original language; 

· Migrants suffering from chronic illnesses; and

· Elderly migrants or those with disabilities.    

Procedures are also needed, where they do not exist, for the dignified return of the bodies of migrants whose families wish them to be buried in their home country.

4. Recommendations for Guidelines

Participants in the Reception Working Group recommended that the following fundamental principles be considered in the promulgation of Guidelines for the reception of migrants. 

All migrants have the right to:

· Most importantly, be received with dignity;

· Be treated with equality;

· Have family unity respected;

· Obtain medical attention and health services;

· Be given relevant information on laws and procedures in the country to which they are being returned; and

· Receive necessary special treatment, if they belong to a vulnerable population group, including children, women, the elderly, and persons with disabilities or illnesses.

The Reception Working Group also recommended the following. 

· Reception procedures should be positive, rather than punitive in their orientation and serve to motivate migrants to reintegrate into the society. Follow-up with migrants is necessary after reception.

· Authorities should allow information to be gathered from and about migrants being received by independent researchers or civil society organizations. If the government has gathered such information, public access to statistics, registration, and interviews with returning migrants should be allowed to the greatest extent possible.

· Migrants’ health should be evaluated on their return.

· Migrants should not be subjected to sanctions when returning to their country of origin.

· The Guidelines should call for the modification of national laws which do not conform to international human rights standards. 

VI. Best Practices 
The discussion of procedures and practices, both at the November seminar and through the compilation of national reports, has yielded a number of best practices which can serve as models to be adapted to local circumstances. This list is not meant to be exhaustive, as it may have failed to include certain outstanding programs. Best practices include the following.   
A. Alternatives to Detention

Alternatives to detention are strongly preferred, especially in the cases of population groups with special needs including women; minors, particularly those traveling unaccompanied; the elderly; persons with permanent or temporary disabilities or illness; potential refugees or asylum seekers; victims of torture; and victims of trafficking. Options include conditional release in which the migrant agrees to report to the proper authorities on a regular basis while his or her legal procedure is pending and the posting of a bond for release.
B. Programs to Legalize Migration Status for Unauthorized Migrants

As discussed in the body of the report, several countries in the region have implemented special programs or laws to legalize the immigration status of unauthorized residents. Such programs may be referred to as amnesties, legalizations, or regularizations.  Lawful immigration status allows beneficiaries access to the regular employment and taxation systems, social services, and education. The legalization of unauthorized migrants also promotes family unity and helps reduce corruption and illegal practices, such as the sale of fraudulent documents, which thrive on the needs of unauthorized migrants.

C. Detention Standards and Guidelines

Some governments have issued comprehensive national standards for the conditions of detention centers for migrants. Such standards promote the development and application of rules for detention centers and also serve as a reference point for human rights advocates to review detention conditions. 

D. Civil Society Organizations Provide Services to Detainees

Some governments allow civil society organizations to provide detainees with educational, cultural, and recreational activities. These programs and the regular access to representatives of civil society organizations have a positive effect on the detainees’ mental health and serve as channels of information for detainees and their families. Government support demonstrates a commitment to providing humane conditions for migrants in administrative detention who generally are not security risks. 
E. Programs to Receive and Orient Returnees

Three governments in the region offer facilities for the reception and orientation of returning migrants at the international airports. These programs offer initial assistance with communication with migrants’ families and transportation to communities of origin. Disabled migrants and minors are provided with appropriate services.

F. Interagency Migration Commissions

Some governments have organized interagency commissions to formulate an integrated approach to the migration phenomenon. These commissions may deal with immigration legislation, social programs which address causes and effects of migration, and policies to accommodate the integration of immigrants or returned migrants. These commissions represent an important effort to link agencies of government which deal with labor, health, education, law enforcement, and economic and social development with officials directly concerned with the control and regularization of migration. 

VII. Conclusions

This report examines migrant human rights in the regional and international context and identifies general trends regarding the state of human rights for migrants in situations of arrest, detention, deportation, and reception. Non-governmental and civil society organizations play a fundamental role as monitors and presenters of individual cases. These organizations issue reports and present cases to national and international bodies. The work of these organizations, in their representation of individuals confronting the State, contributes to the strengthening of international law.  

A. Regional Guidelines Will Fill a Gap in the Rights Protection Scheme

The various instruments and agreements within the international human rights system together contain relevant provisions for the protection of the human rights of migrants. However, given the number of such agreements and the fact that not all of the States of North America and Central America have ratified the same instruments, their applicability at the regional level to the situation at hand is thereby limited. Additionally, the relative non-use of the Inter-American system with respect to this issue has resulted in little guidance from the Inter-American Commission and Court. 

This demonstrates the important role that a regional document can have with respect to this issue. The adoption of Regional Guidelines does not require a complicated procedure within the ambit of international law. The Regional Guidelines would fill an existing gap and advance the development of a common understanding of how to guarantee the human rights of migrants in situations of arrest, detention, deportation, and reception in North America and Central America.  

The Regional Guidelines offer to States, to public officials, to civil society organizations, and to migrants a document by which they will know the limits of their power, the extent of their obligations, and the meaning of their rights. The Guidelines can effectively guarantee and protect the human rights of migrants in situations of arrest, detention, deportation, and reception.  
B. Regional Trends Require a Re-Evaluation of National and Regional Policies

The trends identified in this report do not apply to every country but should be acknowledged on a regional basis in order to develop policies to improve human rights protection for migrants.  Given that high levels of unauthorized migration are likely to continue across and through the RCM region over the next decade, governments of the region are urged to take into account the human rights of this population in policy-making in several areas. For example, development policies and political reforms should maximize sustainable economic growth, income distribution, and access to political participation in order to reduce the need to migrate. All governments should protect the human rights of foreign nationals in their territories, be they authorized or unauthorized, in accord with relevant national laws and international conventions.  

As many extra-regional migrants are from countries experiencing significant political unrest and/or violence, their access to adequate procedures for refugee screening and other forms of humanitarian protection is of the highest concern. Statistics on the number of extra-regional migrants who are apprehended in transit or in destination countries and returned to their countries of origin without proper screening for refugee status would be helpful to a regional protection plan. 

If the regional policies continue to involve building up enforcement and technical capacities to intercept and deport migrants along the various borders in the region, the responsibilities of the countries to protect the human rights of migrants must be implemented in a meaningful way. For this reason, it is particularly important to analyze the current policies, practices, and conditions of migrants in situations of arrest, detention, deportation, and return in the RCM region. 

The Regional Conference on Migration, and the promotion within the RCM of dialogue with civil society organizations represented by the Regional Network for Civil Organizations for Migration, have served as an essential forum for the discussion and coordination of comparative and complementary national and regional policies. The RCM-RNCOM dialogue can play an important role in the future coordination of information exchange and research to establish informed regional priorities. 

ANNEX I: ADOPTION AND RATIFICATION OF THE INTERNATIONAL INSTRUMENTS MENTIONED IN THE DOCUMENT

Universal Declaration of Human Rights adopted by the General Assembly, resolution 217A (III), U.N. Doc. A/810 (1948). 

International Covenant on Civil and Political Rights (ICCPR) adopted on December 16, 1966, entered into force on March 23, 1976.

International Covenant on Economic, Social and Cultural Rights (ICESCR) adopted on December 16, 1966, entered into force on January 3, 1976.

Convention relating to the Status of Refugees (CSR) adopted July 28, 1951, entered into force April 22, 1954.

Protocol relating to the Status of Refugees (PSR) approved by the Economic and Social Council, resolution 1186 (XLI) November 18, 1966, and by the General Assembly, resolution 2198 (XXI), December 16, 1966, entered into force on October 4, 1967.

Convention on Territorial Asylum (CCTA) adopted in Caracas, March 28, 1954. 

Convention on Diplomatic Asylum (CCDA) adopted in Caracas, March 28, 1954. 

Cartagena Declaration on Refugees subscribed in Cartagena, November 22, 1984.

Declaration of San Jose on Refugees and Displaced Persons signed in San Jose, December 7, 1994.

Covention No. 143 on Migrant Workers (C 143) approved by the International Labor Organization (ILO) June 24, 1975, entered into force on December 9, 1978. 

Convention on the Elimination of All forms of Discrimination Against Women (CEDAW), General Assembly resolution 34/180, adopted December 18, 1979, entered into force on September 3, 1981.

Convention on the Rights of the Child (CRC) General Assembly, resolution 44/25, adopted November 20, 1989, entered into force on September 2, 1990.

International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families (ICPRMW) General Assembly, resolution 45/158, adopted December 18, 1990. The Convention has not entered into force.

Convention for the Suppression of the Trafficking in Persons and of the Exploitation of the Prostitution of Others (CSTPEPO) General Assembly, resolution 317 (IV), December 2, 1949, entered into force on July 25, 1951.

Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, and the Protocol against the Smuggling of Migrants by Land, Air and Sea of the Convention against Transnational Organized Crime open for signature in December 2000. 

Convention on the Elimination of All Forms of Racial Discrimination (CERD) General Assembly, resolution 2106 A (XX), adopted December 21, 1965, entered into force on January 4, 1969.

Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment (CAT) General Assembly, resolution 39/46 December 10, 1984, entered into force on June 26, 1987.

Standard Minimum Rules for the Treatment of Prisoners adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of Offenders, celebrated in Geneva in 1955, and adopted by the Economic and Social Council in resolutions 663C (XXIV) of July 31, 1957 and 2076 (LXII) of May 13, 1977.

Basic Principles for the Treatment of Prisoners adopted by the General Assembly in resolution 45/111, December 14, 1990.

Body of Principles for the Protection of all Persons under Any Form of Detention or Imprisonment adopted by the General Assembly in resolution 43/173, December 9, 1988.

United Nations Rules for the Protection of Juveniles Deprived of the Liberty adopted by the General Assembly in resolution 45/113, December 14, 1990.

Code of Conduct for Law Enforcement Officials adopted by the General Assembly in resolution 34/169, December 17, 1979.

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials adopted by the Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990.

Vienna Convention on Consular Relations (VCCR) adopted April 24, 1963, entered into force on March 18, 1967.

American Declaration of the Rights and Duties of Man adopted in Bogota in 1948.

American Convention on Human Rights (ACHR) adopted in San Jose in 1969, entered into force in 1978.

Inter-American Convention to Prevent and Punish Torture (IACPPT) adopted in Cartagena December 9, 1985, entered into force on February 28, 1987.

Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against Women “Convention of Bélem do Pará” adopted in Bélem do Pará June 9, 1994, entered into force on March 5, 1995.

Inter-American Convention on Forced Disappearance of Persons (IACFDP) adopted in Bélem do Pará June 9, 1994, entered into force on March 29, 1996. 

Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights “Protocol of San Salvador” adopted in San Salvador November 17, 1988, entered into force on November 16, 1999. 

. 

ANNEX II: RATIFICATION OF INTERNATIONAL INSTRUMENTS (Day/Month/Year)



International Treaty
Belize
Canada
Costa Rica
El Salvador
United States of America
Guatemala
Honduras
Mexico
Nicaragua
Panama
Dominican Republic

ICCPR
10/06/96
19/05/76
29/11/68
30/11/79
08/06/92
06/05/92
25/08/97
23/03/81
12/03/80
08/03/77
04/01/78

ICESCR
S 09/2000
19/05/76
29/11/68
30/11/79
S 10/1977
19/05/88
17/02/81
23/03/81
12/03/80
08/03/77
04/01/78

CSR
27/06/90
04/06/69
28/03/78
28/04/83
-
22/09/83
23/03/92
7/06/00
28/03/80
02/08/78
04/01/78

PSR
27/06/90
04/06/69
28/03/78
28/04/83
01/11/68
22/09/83
23/03/92
7/06/00
28/03/80
02/08/78
04/01/78

C143
-
-
-
-
-
-
-
-
-
-
-

CEDAW
16/05/90
10/12/81
04/04/86
19/08/81
S 17/07/80
12/08/82
03/03/83
23/03/81
27/10/81
29/10/81
02/09/82

CRC
02/05/90
12/12/91
21/08/90
10/07/90
S 16/02/95
06/06/90
10/08/90
21/09/90
05/10/90
12/12/90
11/06/91

ICPRMW
-
-
-
-
-
S 07/09/00
-
08/03/99
-
-
-

CSTPEPO
-
-
-
-
-
-
15/06/93
21/02/56
-
-
-

CERD
S 06/09/00
14/10/70
16/01/67
30/11/79
21/10/94
18/01/83
-
20/02/75
15/02/78
16/08/67
25/05/83

CAT
17/03/86
24/06/87
11/11/93
17/06/96
21/10/94
05/01/90
05/12/96
23/01/86
S 15/04/85
24/04/87
S 04/02/85

VCCR
11/30/00
18/07/74
06/06/63

29/12/66
19/06/73
24/04/63

24/11/69
09/02/73
13/02/68
07/10/63

16/06/65
31/10/75
04/12/63

28/08/67
24/04/63

04/03/64

CCDA
-
-
24/02/55
28/09/54
-
13/05/83
S 28/03/54
06/02/57
S 28/03/54
19/03/58
14/12/61

CCTA
-
-
24/02/55
28/09/54
-
13/05/83
S 28/03/54
03/04/82
S 28/03/54
19/03/58
S 28/03/54

ACHR
-
-
08/04/70
23/06/78
-
25/05/78
08/09/77
03/04/82
25/09/79
22/06/78
09/04/78

Prot. Competencia Corte


02/07/80
06/06/95
-
09/03/87
09/09/81
16/12/98
12/02/91
09/05/90
25/03/99

IACPPT


08/02/00
05/12/94
-
29/01/87
-
22/06/87
-
28/08/91
29/01/87

Conv. of Bélem do Pará


12/07/95
26/01/96
-
04/04/95
12/07/95
12/11/98
12/12/95
12/07/95
07/03/96

IACFDP


02/06/96
-
-
25/02/00
-
-
-
28/02/96
-

Prot. San Salvador


16/11/99
06/06/95
-
05/10/00
-
16/04/96
-
18/02/93
-
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� Attached is a table which includes the instruments mentioned in this document with their dates of ratification, the dates they entered into force, and the countries that have ratified them. 


� The convention has been ratified by 16 countries and requires 20 ratifications in order to enter into force.


� This Convention is relevant in the region because of the importance of migratory workers among the economically active population. However, no North or Central American country has ratified this instrument.


� It is important to mention the Special Rapporteur on Migratory Workers and Their Families.


� Organization of American States, Inter-American Commission on Human Rights: Report Number 51/96. Case 10,675 against the United States of America, March 13, 1997.


� Organization of American States, Inter-American Commission on Human Rights: Report Number 49/99. Case 11,610 against Mexico, April 13, 1999.


� See Organization of American States, Inter-American Commission on Human Rights, Annual Report of the Intern-American Commission of Human Rights 1997, Washington DC, 1997, Chapter III.


� Organization of American States, Inter-American Court of Human Rights, Advisory Opinion OC-16/99, October 1, 1999.


� Organization of American States, Inter-American Commission on Human Rights, Report on the Situation of Human Rights in the Dominican Republic, Washington DC, 1999; Organization of American States, Inter-American Commission on Human Rights, Report on the Situation of Human Rights in Paraguay, Washington DC, 1987.


� Organization of American States, Inter-American Commission on Human Rights, Report on the Situation of Human Rights of Asylum Seekers Within the Canadian Refugee Determination System, Washington DC, 2000.
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